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OPINION AWARDING COMPENSATION

This decision grants The Utility Reform Network (TURN) an award of $124,063.12, plus interest from March 20, 2000, until date paid, in compensation for its contributions and participation in Decision (D.) 99-11-021.

1. Background

The above-captioned applications were resolved initially by D.97-04-082, where the Commission determined that surcharges paid by Southern California Gas Company (SoCalGas) to El Paso and Transwestern pipelines related to the release of firm capacity reservation (step‑down costs) were new costs, and allocated these surcharges in proportion to the step-down costs of SoCalGas’ core and noncore customers.  The distribution resulted in the $161.8 million surcharge costs being apportioned so that the core customers would pay $122 million and noncore customers would pay $39.8 million.  

The Commission granted limited rehearing of D.97-04-082 for the purpose of hearing evidence on the issue of the proper allocation of the step‑down costs between the core and noncore customers.  TURN is seeking compensation for work performed during the Rehearing phase. 

In the rehearing phase of this proceeding, TURN’s position was that the allocation of the surcharge costs to core customers as set forth in D.97-04-082, was in error.  TURN argued that core customers should not pay any of the surcharge costs, since the benefit of the step-down costs that caused the surcharges accrued to noncore customers.   The Commission adopted TURN’s position, and in D.99‑11-021, reallocated $88.1 million of the costs originally allocated to core customers.  The final allocation of the surcharge costs as established in D.99‑11‑021 was that the core customers would pay $33.9 million, instead of $122 million.

2. Requirements for Awards of Compensation

Intervenors who seek compensation for their contributions in Commission proceedings must file requests for compensation pursuant to Pub. Util. Code §§ 1801-1812.  (All statutory citations are to Pub. Util. Code unless otherwise noted.)  Section 1804(a) requires an intervenor to file a notice of intent (NOI) to claim compensation within 30 days of the prehearing conference or by a date established by the Commission.  The NOI must present information regarding the nature and extent of the customer’s
 planned participation and an itemized estimate of the compensation the customer expects to request.  The NOI may request a finding of eligibility.

Other code sections address requests for compensation filed after a Commission decision is issued.  Section 1804(c) requires an intervenor requesting compensation to provide “a detailed description of services and expenditures and a description of the customer’s substantial contribution to the hearing or proceeding.”  Section 1802(h) states that “substantial contribution” means that,

“in the judgment of the Commission, the customer’s presentation has substantially assisted the Commission in the making of its order or decision because the order or decision has adopted in whole or in part one or more factual contentions, legal contentions, or specific policy or procedural recommendations presented by the customer.  Where the customer’s participation has resulted in a substantial contribution, even if the decision adopts that customer’s contention or recommendations only in part, the commission may award the customer compensation for all reasonable advocate’s fees, reasonable expert fees, and other reasonable costs incurred by the customer in preparing or presenting that contention or recommendation.”

Section 1804(e) requires the Commission to issue a decision that determines whether the customer has made a substantial contribution and what amount of compensation to award.  The level of compensation must take into account the market rate paid to people with comparable training and experience who offer similar services, consistent with §1806.

3. NOI to Claim Compensation

TURN timely filed its NOI in this application, and received compensation for substantial contribution to D.97‑04‑082, the original decision in this proceeding.  Pursuant to Rule 76.76 of the Commission’s Rule and Procedure, TURN is eligible for compensation in the rehearing phase.  TURN’s request for compensation was filed on January 4, 2000, which is within 60 days of the November 29, 1999, mailing date of D.99-11-021, meeting the requirements of §1804(c).  On February 3, 2000, SoCalGas filed a response challenging two aspects of TURN’s request.  On February 18, 2000, TURN filed a reply to SoCalGas’ response.  No other responses or protests were received.

3.1  Eligibility for Compensation

Pursuant to an administrative law judge’s (ALJ) ruling issued February 16, 1996, in Application (A.) 94-05-042, TURN received a finding of significant financial hardship.  The proceeding for which TURN is seeking compensation, the rehearing phase of A.96-03-031, was filed in March 1996, within one year of the date of the finding of eligibility.  Pursuant to §1804(a)(2)(B), there is a rebuttable presumption that TURN remains eligible for compensation.

4. Substantial Contributions

A party may make a substantial contribution to a decision in several ways.
  It may offer a factual or legal contention upon which the Commission relied in making a decision,
 or it may advance a specific policy or procedural recommendation that the ALJ or Commission adopted.
  A substantial contribution includes evidence or argument that supports part of the decision even if the Commission does not adopt a party’s position in total.
  The Commission has provided compensation even when the position advanced by the intervenor is rejected.

TURN believes it substantially contributed to D.99-11-021.  The limited rehearing of D.97-04-082 focused on one primary issue: how to allocate the El Paso and Transwestern surcharges related to step-down costs between core and noncore customers.  The analysis of this issue involved the proper interpretation of settlements at the Federal Energy Regulatory Commission (FERC), the size and importance of rate impacts, and equity considerations of Interstate Transition Cost Surcharge (ITCS) allocation.  The Commission adopted most of TURN’s factual contentions, legal analysis, and policy recommendations when it reversed its earlier decision and found that noncore customers should pay a greater share of the surcharge costs.

TURN’s contributions to D.99-11-021 are reflected in the following excerpts:

· Findings of Fact Nos. 4-5; mimeo text pp. 6, 28, 38 – The Commission agreed with TURN’s analysis of benefits to noncore customers from the step-downs.  No other party quantified noncore benefits in their initial testimonies.  (Exh. 1, Direct Testimony of Michel Florio, pp. 4-6.)

· Finding of Fact No. 8; mimeo text pp. 23-27 – The Commission agreed with TURN’s position that there is no rational link between the surcharges and other terms of the FERC settlements.  (TURN Opening Brief, pp. 22-30.)

· Finding of Fact No. 12 - The Commission agreed with TURN’s position that there is no evidence to determine what El Paso rates would have been absent the settlement.  (TURN Opening Brief, pp. 24-28.)

· Findings of Fact Nos. 13-17; mimeo text pp. 27-32, 38 – The Commission agreed with TURN’s analysis that noncore customer rates are substantially lower as a result of the benefits of the step-downs, even with the concomitant surcharge payments.

· Findings of Fact Nos. 20-24; mimeo text pp. 33-37 – The Commission agreed with TURN’s testimony regarding the lack of significant economic impact on noncore customers or on the overall Southern California economy from reallocation of the surcharge costs.  The Commission noted that only TURN and the Office of Ratepayer Advocates (ORA) “responded in an extensive manner” on this issue.  (Exh. 9, Direct Testimony of Ian Goodman; TURN Opening Brief, pp. 40-47.)

· Finding of Fact No. 27; mimeo text pp. 39-40 – The Commission agreed with TURN’s position that the refunds should be allocated based on original capacity reservations.  (TURN Opening Brief, pp. 17-19.)

· Finding of Fact Nos. 34-36 – The Commission agreed with TURN’s position that the Pacific Gas and Electric Company (PG&E) surcharge component should be allocated on an equal cents per therm basis.  (TURN Opening Brief, pp. 39‑40.)

· Finding of Fact No. 37 – The Commission agreed with TURN on the proper method of balancing account treatment to fully compensate core customers for previous surcharge payments.  (Exh. 1, Direct Testimony of Michel Florio, pp. 7-8.)

In summary, the Commission adopted TURN’s fundamental position that the surcharges were ITCS costs and should be allocated so that the core customers did not bear the major part of the surcharge costs.  The Commission, however, disagreed with TURN on one issue regarding the calculation of a surcharge component attributable to step-downs by PG&E.  Even so, the Commission did agree with TURN that such a surcharge component be allocated on an equal cents per therm basis. 

The Commission finds that TURN did make a substantial contribution to D.99-11-021.

4.1  Duplication of Efforts

Both TURN and ORA participated extensively in this rehearing process.  Whenever a Commission proceeding involves multiple parties, we must consider both whether an intervenor claiming compensation has made a substantial contribution and to what extent, if any, that contribution duplicated the contribution of any other party.  In some circumstances, the Commission may decline to reduce an award despite some duplication of contribution.  For example,

“ . . . because of the extraordinary level of participation required of both parties and intervenors throughout these proceedings, we find that a reduction in the amount awarded to intervenors based on duplication of effort is not warranted . . . .  The cooperative efforts participated in by the intervenors, . . . are essential in building a California consensus.”

Following the precedent and reasoning set forth above, we decline to reduce TURN’s request for compensation because of ORA’s participation.  Although TURN and ORA complemented each other’s position, there was little duplication except on policy issues.  Specifically, both ORA and TURN presented common policy positions in favor of core ratepayers against the unified position of the utilities.  ORA, however, focused on the issue of rate impacts, while TURN emphasized the economic impacts that shifting the surcharge costs to core customers would have.

In this case, there was an extraordinary amount of express reliance by the Commission on the analysis and arguments presented by TURN.  In fact, TURN’s contributions were reflected in 19 Findings of Fact in D.99-11-021.  (See Section 4, herein, where TURN’s specific contributions are enumerated.)  Where parties have taken identical or similar positions, the Commission had adopted a small (or no) reduction for duplication if there is objective evidence in the decision that intervenor was most influential in getting the Commission to adopt the intervenor‘s position on the issue(s).

5. Reasonableness of Requested Compensation

TURN requests compensation in the amount of $144,503.87.  Once we establish that an intervenor is eligible for compensation and has made a substantial contribution, we evaluate the reasonableness of the intervenor’s request.  Specifically, we look at the productiveness of the participation; the number of hours and hourly rates claimed; other costs, which in this proceeding included work done in separate but related proceedings; and TURN’s request for a 1.5 “lodestar multiplier” to the base fee level for its attorney time.

5.1  Overall Benefits of Participation

In D.98-04-059, the Commission adopted a requirement that a customer must demonstrate that its participation was “productive,” as that term is used in §1801.3, where the Legislature gave the Commission guidance on program administration.
  Participation must be productive in the sense that the costs of participation should bear a reasonable relationship to the benefits realized through such participation.  In this instance, TURN’s efforts in the rehearing phase resulted in the core customers receiving an $88.1 million reduction in allocation of step-down costs.  Consequently, TURN’s participation was productive in that the costs claimed for its participation are reasonable in light of the benefits realized.

5.2  Hours Claimed

TURN documents the claimed hours by presenting a summary of hours, billing rates, and amounts billed for each participating attorney.  In addition, TURN attaches a detailed contemporaneous time log for each attorney.  TURN also separated out the outside consultant fees from TURN’s other direct expenses.  The hourly breakdown presented by TURN reasonably supports its claim for total hours.

5.3  Hourly Rates

TURN requests hourly rates of $275 (1996-97), $290 (1998-99), and $300 (1999-00) for professional work performed by Michel Florio; $195 (1996-97) and $205 (1997-98) for professional work performed by Theresa Mueller; and $160 (1998) and $175 (1999)
 for professional work performed by Marcel Hawiger. 

The requested rates reflect rates the Commission has previously awarded for those individuals, with one exception. Specifically, for Hawiger'’ work in 1999, TURN has previously requested that the Commission adopt an increase in the hourly rate to $175.  Based on his training and experience, and inflation, the Commission, in D.00-04-007, adopted an hourly rate of $170 for his work in 1999. Therefore, the hours billed for Hawiger in this proceeding in 1999 will be compensated at an hourly rate of $170, and the compensation award will be reduced accordingly.

5.4  Other Costs

TURN requests $36,845.31 for direct expenses; of these, $7,227.81 is for copying, fax charges, Lexis research, and postage.  Based on the service list in this proceeding, TURN’s request for these costs appears reasonable.  

TURN is also requesting $29,617.50 as direct expenses for the consulting fees of Ian Goodman of the Goodman Group, Ltd.  This request is unusual because Goodman only billed $8,085 for work conducted in this proceeding, and billed $21,532.50 for work in A.97-12-048, the SoCalGas interstate capacity unbundling proceeding.  A.97-12-048 was terminated without a decision; thus TURN did not seek any compensation for work performed in that proceeding.

Normally, fees billed to another matter would not be a proper compensation request.  However, TURN argues that the focus of Mr. Goodman’s research in A.97-12-048 was on the economic impacts of the stepdown surcharges.  Since the issue was substantially the same in this proceeding, Mr. Goodman was able to update his analytical and mathematical analysis from A.97-12-048, and utilize it in this matter.  

SoCalGas, however, argues that TURN should not be compensated for Goodman’s work conducted in A.97-12-048 since his testimony and analysis were performed without the scope of issues contemplated for this proceeding in mind.  Under the intervenor compensation statute, §1801, et seq., compensation is allowed for costs expended in that proceeding, not an unrelated proceeding.  SoCalGas cautions that to allow Goodman’s fees for A.97-12-048 would open the flood gates to requests for research or work done in earlier proceedings that somehow contribute to the witness’ learning experience or professional background.  In effect, it gives an intervenor a “second bite at the apple” for fees earned, but not requested, in an earlier proceeding.

We are conscious of the concerns raised by SoCalGas, but find that under the unusual and limited factors present in this case, we will allow Goodman’s fees in their entirely.  Goodman could have disregarded the analysis he did in A.97-12-048; if so, he would have had to repeat in the present proceeding his analysis of the economic impacts on noncore customers and the regional economy of allocating stepdown surcharges to core customers.  Instead, Goodman utilized his research and analysis from A.97-12-048 to develop his testimony here. 

In light of the facts that Goodman’s analytical work regarding economic impacts, was responsive to the analysis the Commission requested here, his total fee bill is in line with what other experts would have charged for the same work.  The Commission benefited from his work, and we find it is reasonable to allow the full amount of $29,617.50 for Goodman’s services.

5.5  Lodestar Multiplier

TURN is requesting that the Commission grant a 1.5 multiplier for compensation for professional time in this proceeding.  In summary, TURN argues that a multiplier of 50% is justified in this case for several reasons.  It was the first case in which the Commission had to interpret the application of its transition cost allocation policies to the surcharge costs resulting from capacity step-downs.  Also, TURN was the only party to provide an analysis that quantified the benefits to noncore customers that formed the basis of the Commission’s conclusion that the stepdowns made the noncore customers better off.  Finally, TURN achieved a very favorable result for core customers (a savings  of $88.1 million).

SoCalGas, on the other hand, argues that no multiplier is warranted since the proceeding consisted of a limited rehearing on a single issue; the issue was not novel; TURN’s contribution to the proceeding was ordinary and expected and not special; and the results were simply a reallocation of costs from one class of customers to another.

In its establishment of intervenor compensation rules (D.83-04-017, 11 CPUC2d 177, 203-204), the Commission did not rule out the possibility of using the “Lodestar” method approved by the California Supreme Court in Serrano v. Priest, 20 Cal.3d 25 (1966).  However, the Commission is very judicious in applying a multiplier to intervenor compensation.  Before awarding a multiplier the Commission has analyzed a number of factors to determine whether the multiplier is appropriate, and if so, what is the proper multiplier.

To begin just as in any intervenor compensation request, the Commission determines an appropriate base level of compensation.  Then the Commission has, in certain cases, awarded an upward adjustment to that base level.  In D.88-02-056, slip op. at pp. 3-4, the Commission set forth and discussed factors that can be considered in making this determination.

“A.  Fee Level

1. The experience, reputation, and ability of the attorney.

2. The skill required to perform the legal service properly.

3. Customary fee.

“B.  Compensable Hours

4. The time and labor required (reasonable number of hours to present the case).

5. Efficiency of presentation.

6. Novelty and difficulty of the issues.

7. Duplication of effort.

“C.  Degree of Success

8. Dollar amount involved.

9. Degree of importance of the issue.

10. The result obtained (partial or complete success on the issue).”

“Of course, these factors are not to be applied to a rigid manner.  Some factors will apply to particular elements at times and at other times the factors will be considered in adjusting the overall award.  These final adjustments can logically take the form of flat dollar amounts, percentage increases/decreases to either the base award or number of hours, and finally the hourly fee can be enhanced or reduced.”

The Commission has awarded TURN an enhancement to all or part of its base compensation on many occasions.  (See D.88-02-056 [25% enhancement]; D.93-04-048 [20% enhancement]; D.94‑09-022 [35% enhancement]; D.96-09-024 [25% enhancement].

The Commission did rely on TURN in this case, adopted many of its positions, and even quoted extensively from TURN’s briefs in the decision.  Based on Commission guidelines as set forth above, an enhancement is justified, but TURN’s requested 50% enhancement is not justified.  We find, applying the factors from D.88-02-056 to the facts of this case, that a 25% enhancement is supportable and warranted.  In particular, TURN achieved a remarkable degree of success on the allocation issue, because without TURN’s work, core customers would have paid $122 million of the $161.8 million surcharge costs, which is $88.1 million more than the $33.9 they will now pay.  Also, as TURN set forth in its request for the enhancement, the issues were novel and difficult, and the testimony of the TURN’s expert was uniquely valuable.  On balance, TURN has met the quality of work guidelines.

The Commission is mindful that this case is not like D.99-04-023, where a 500% multiplier was allowed because the practice of slamming telephone customers was exposed and consumers received restitution and the wrongdoer was fined.  In this case there was no “wrongdoer.”  However, the core customers in this case, like the consumers in D.99-04-023, did receive an economic benefit. Because of TURN’s efforts, the Commission changed its position and followed TURN’s recommendation that $88.1 million of the costs allocated to core customers should be shifted to noncore customers.  The Commission relied on the testimony and briefs submitted on economic impacts, the economic benefits of step-downs to noncore customers, and the policy reasons why the surcharges should be allocated as ITCS costs.

The Commission therefore grants a multiplier of 1.25 for the professional time in this proceeding, subject to adjustments to the hourly rate for Hawiger.  No multiplier was allowed for the fees billed on the preparation of the compensation request, nor was it allowed for consultant fees or any other of the direct expenses.  In summary, the total award of attorney fees is $70,815.50, the multiplier of 1.25 is applied to $69,774.25, for a total attorney fee award of $87, 217. 81.  The final award of $124,063.12 includes total direct expenses of $36,845.31.

6. Award

We award TURN $124,063.12, plus interest from March 20, 2000, until date paid, calculated as described above.

We will assess responsibility for payment equally between SoCalGas and SDG&E
 per the method first adopted in D.95-09-034.

As in all intervenor compensation decisions, we put TURN on notice that  Commission staff may audit TURN’s records related to this award.  Thus, TURN must make and retain adequate accounting and other documentation to support all claims for intervenor compensation.  TURN’s records should identify specific issues for which it requests compensation, the actual time spent by each employee, the applicable hourly rate, fees paid to consultants, and any other costs for which compensation may be claimed.

7. Comments on Draft Decision

The draft decision of the administrative law judge in this matter was mailed to the parties in accordance with Pub. Util. Code § 311(g)(1) and Rule 77.7 of the Rules of Practice and Procedure.  Comments were filed on ___________, and reply comments were filed on ____________.

Findings of Fact

1. TURN has made a timely request for compensation for its contribution to D.99-11-021, which is the decision or rehearing in this proceeding.  TURN has previously been determined to be eligible for an award of compensation.

2. TURN contributed substantially to D.99-11-021.

3. The hours expended by TURN’s attorneys are reasonable for the effort involved, given the complexity of the subject matter and the substantial contributions it made.

4. It is reasonable to apply the hourly rates requested by TURN for Florio and Mueller, which rates have been approved in prior decisions for similar services.  The attorney fees requested for Hawiger for 1998 are applied.  However, the requested hourly rate of $175 for 1999/2000 is not applied since the Commission in D.00-04-007 adopted an hourly rate of $170 for Hawiger’s work for Hawiger.

5. The miscellaneous costs incurred by TURN are reasonable.

6. TURN’s request for consulting fees of $29,617.50, while those fees include work done in both A.97-12-048 and this proceeding, is reasonable.

7. TURN’s participation was productive in that the benefits realized from its participation outweigh the cost.

8. TURN’s request for a 1.5 enhancement multiplier should be reduced to 1.25, based on awards in cases of similar importance and complexity.

Conclusions of Law

1. TURN has fulfilled the statutory requirements that govern awards of intervenor compensation.

2. TURN should be awarded $124,063.12 for its contribution to D. 99-11-021.
3. SoCalGas and SDG&E should pay to TURN that pro-rata portion of the award based upon each utility’s respective 1998 retail therms of gas sold in 1998, in alternatively, Sempra Energy may pay.

4. This order should be effective today so that TURN may be compensated without unnecessary delay.

ORDER

IT IS ORDERED that:

1. The Utility Reform Network (TURN) is awarded $124,063.12 in compensation for its substantial contribution to Decision 99-11-021.
2. Southern California Gas Company (SoCalGas) and San Diego Gas & Electric Company (SDG&E), (or alternatively Sempra Energy) shall each pay to TURN that pro rata portion based upon each utility’s respective 1998 retail therms of gas sold in 1998, within 30 days of the effective date of this order.

3. SoCalGas and SDG&E shall also pay interest on the award at the rate earned on prime, three-month commercial paper, as reported in the Federal Reserve Statistical Release G.13, beginning March 20, 2000, the 75th day from the request, and continuing until full payment is made.

This order is effective today.

Dated 




, at San Francisco, California. 

�  To be eligible for compensation, an intervenor must be a customer as defined by Section 1802(b).  In D.98-04-059 (footnote 14) we affirmed our previously articulated interpretation that compensation be proffered only to customers whose participation arises directly from their interests as customers.  (See D.88-12-034, D.92-04-051, and D.96�09-040.)


�  Pub. Util. Code §1802(h).


�  Id.


�  Id.


�  Id.


�  D.89-03-96 (awarding San Luis Obispo Mothers For Peace and Rochelle Becker compensation in the Diablo Canyon Rate Case because their arguments, while ultimately unsuccessful, forced the utility to thoroughly document the safety issues involved).


�  Order Instituting Rulemaking on the Commission’s Proposed Policies Governing Restructuring California’s Electric Services Industry and Reforming Regulation, D.96�08-040, slip op.at 25 (opinion on Requests for Compensation for Participation in R.94-04-031).


�  D.98-04-059, mimeo at pp. 31-33, Findings of Fact 42.


�  Hawiger charged $87.50, one-half of his hourly rate of $175,for preparation of the compensation request.


�  The work done by Goodman in A.97-12-048 was only utilized in the rehearing phase of A.96-03-031.


�  The two entities have merged into Sempra Energy.  The payment may be made by the original entities or by Sempra, as long as TURN receives the compensation set forth in this decision.
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